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1.	 Preamble

1.1	 The following General Terms and Conditions of Sale and Delivery of perma-tec 
GmbH & Co. KG (hereinafter „perma-tec“) govern all contractual relationships bet-
ween perma-tec and its customers in connection with the delivery of products as 
well as the provision of supplementary services.

1.2	 The General Terms and Conditions of Sale and Delivery are modular and consist of:

a)  Part A – General Provisions	  
This part contains fundamental provisions that apply to all products and ser-
vices of perma-tec, unless otherwise stipulated in the Special Conditions.

b)  Part B – Special Conditions for the Purchase  of Hardware	  
(perma GATEWAY Products)	  
This part contains special provisions that apply exclusively to the purchase, de-
livery, and use of perma GATEWAY hardware. Otherwise, the provisions of the 
General Part apply.

c)  Part C – Special Conditions for Software Solutions	  
This part contains special provisions that apply exclusively to the use of software 
and our digital services. Otherwise, the provisions of the General Part apply.

d)  Part D – Data Access and Use	  
This part contains special provisions on data access and use by perma-tec in the 
case of the connected products and associated services mentioned in this part. 
In doing so, we comply with our obligations under the Data Act.

e)  Part E – Switching to Another Service Provider	  
This part contains special provisions if you wish to switch from perma CONNECT 
to another cloud service provider.

1.3	 In the event of contradictions between Part A and the Special Conditions in Part B or 
Part C, the respective Special Conditions shall take precedence over the provisions 
of the General Part.

PART A | GENERAL PROVISIONS

1.	 General

1.1	 Our („perma-tec GmbH & Co. KG“) deliveries and services are governed exclusively 
by these General Terms and Conditions of Sale; we do not recognize any terms and 
conditions of the customer that conflict with or deviate from our General Terms and 
Conditions of Sale unless we have expressly agreed to them in writing. They shall 
also have no effect if we do not object to them in individual cases.

1.2	 The provision of Section 1.1 also applies to all future transactions with the customer.

1.3	 The assignment of claims against us to third parties is excluded. Section 354a of the 
German Commercial Code (HGB) remains unaffected.

1.4	 The customer is only entitled to set off, even if claims for defects or counterclaims 
are asserted, if the asserted claims have been legally established, recognized by 
us, or are undisputed. The customer is only entitled to exercise a right of retention 
if the counterclaim is based on the same contractual relationship from which the 
customer‘s payment obligation arises.

1.5	 The sale, resale, and disposition of deliveries and services as well as any related 
technology or documentation may be subject to German, EU, US export control law, 
and, if applicable, the export control law of other countries. By placing the order, 
the customer declares compliance with such laws and regulations. The customer 
declares to obtain all necessary permits for export or import.

2.	 Offer / Scope of Delivery

2.1	 Our offers are non-binding. The offers constitute a non-binding invitation to the 
customer to order deliveries and services from us.

2.2	 By sending the order to us, the customer submits a binding offer to conclude a  contract.

2.3	 We may accept this offer within a period of 14 calendar days by sending an order 
confirmation, by sending the ordered goods, or by commencing the provision of ser-
vices. If the period expires without result, the offer is deemed rejected.

2.4	 Deviations from product specifications are permitted, provided they are insignificant.

2.5	 We retain ownership and copyright rights to drafts, catalogs, advertising mate-
rials, illustrations, drawings, calculations, and other documents. This also applies 
to written documents marked as „confidential.“ The customer requires our express 
written consent before passing them on to third parties.

3.	 Information / Advice

We provide information and technical advice to the best of our knowledge based on our 
experience. All information and advice regarding the suitability and application of our 
goods is non-binding and does not release the customer from conducting their own 
tests. Any liability is subject to Sections 9 and 10 of these conditions.

4.	 Prices

4.1	 Unless otherwise stated in our order confirmation, our prices are „ex works“ (Inco-
terms 2020), excluding packaging, insurance, freight, and, if applicable, minimum 
quantity surcharge. These items will be invoiced separately.

4.2	 All prices are net prices excluding VAT. VAT will be shown separately on the invoice 
at the statutory rate applicable on the invoice date (currently 19%).

4.3	 We reserve the right to change our prices accordingly if, after conclusion of the con-
tract, cost reductions or increases occur, in particular due to collective bargaining 
agreements or changes in raw material and/or material prices or price changes for 
operating materials necessary for the manufacture of the goods (including elec-
tricity, gas, etc.). We will provide evidence of this to the customer upon request. 
Sections 313, 315 (3) of the German Civil Code (BGB) apply accordingly. If, because 
of the price change, acceptance of the goods is unreasonable for the customer, the 
customer is entitled to withdraw from the contract. The mere reduction of a profit 
margin does not make fulfillment of the contract unreasonable.

5.	 Payments

5.1	 Unless otherwise stated in the order confirmation, payments are due without de-
duction within 30 days of the invoice date (receipt of payment by us). A 2% discount is 
granted for payments made within 8 days of the invoice date. In the event of default 
in payment, the provisions of Section 5.2 and, in addition, the statutory provisions 
regarding default in payment apply.

5.2	 Bills of exchange and checks are only considered payment after they have been cas-
hed and are accepted only by special written agreement and subject to all collection 
and discount charges, without obligation for timely presentation and protest.

5.3	 In the event of default in payment or if our claims are endangered due to a deterio-
ration in the customer‘s creditworthiness, we are entitled to declare our claims 
from the business relationship with the customer due. We are then also entitled to 
make outstanding deliveries only against advance payment or provision of security. 
If, after setting a deadline with the threat of withdrawal from the contract, the cus-
tomer is unable to provide security within a reasonable period, we have the right to 
withdraw from the contract. Further claims remain unaffected.

5.4	 From the onset of default in payment, we are entitled to demand default interest at 
a rate of 9 percentage points above the applicable base interest rate of the ECB per 
annum. The right to claim higher actual damage remains unaffected.

6.	 Delivery and Delivery Time

6.1	 Unless otherwise expressly agreed, we deliver „ex works“ (Incoterms 2020), ex-
cluding packaging and insurance, freight, and, if applicable, minimum quantity 
surcharge.

6.2	 Delivery dates and deadlines, which may be binding or non-binding, must be stated 
in writing and are agreed only subject to correct and timely self-delivery (including 
disruptions in the supply chain not attributable to us – transport, intermediaries) 
by our suppliers.

6.3	 The agreed delivery/performance period is met if, by its expiry, the delivery item is 
ready for collection at the factory or warehouse, or we have at least verbally offered 
our performance.

6.4	 Unforeseeable, extraordinary, and circumstances beyond our control (force majeu-
re) that have a significant, unavoidable impact on the fulfillment of the contractual 
obligation, such as fire, floods, storms, explosions, natural disasters, war, sabo-
tage, labor disputes (including lockouts and strikes), official measures and orders 
(regardless of whether they are valid or invalid), cybercrime by third parties, pan-
demic/epidemic, shortages of raw materials and energy, traffic and unavoidable 
operational disruptions, acts of higher authority – even if they make the execution of 
the affected business uneconomical for the foreseeable future – as well as all other 
cases of force majeure, including at our suppliers, release us from the obligation to 
deliver for the duration of the disruption and to the extent of its effects. Such events 
entitle us to withdraw from the contract in whole or in part without the buyer having 
any right to compensation.

6.5	 Partial deliveries/services are permissible and must be paid for in accordance with 
the contract, provided they are reasonable for the customer.

7.	 Transfer of Risk and Acceptance in the Event of Dispatch, Default of Acceptance

7.1	 The collection/acceptance of the goods/services must be carried out by the cus-
tomer immediately after provision at the factory or warehouse or verbal offer of 
performance.

7.2	 If the goods are dispatched to the customer at the customer‘s request, the risk of 
accidental loss or accidental deterioration of the goods passes to the customer 
upon dispatch, at the latest upon leaving the factory or warehouse. This applies 
regardless of who bears the freight costs. Unless otherwise agreed in writing, 
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delivery in this case is made free curbside. The customer guarantees free access 
to the unloading point. Additional transport costs resulting from the customer‘s 
failure to fulfill obligations shall be borne by the customer. Complaints about trans-
port damage must be made by the buyer directly to the carrier within the special 
periods provided for this purpose. The conclusion of transport and other insurance 
is the responsibility of the buyer. If dispatch of the delivery is delayed for reasons 
attributable to the customer, the risk of accidental deterioration and accidental 
loss passes to the customer upon notification of readiness for dispatch. Storage 
costs after transfer of risk shall be borne by the customer. Further claims remain 
unaffected. If the customer is in default of acceptance, we are entitled to claim com-
pensation for expenses incurred; upon default of acceptance, the risk of accidental 
deterioration and accidental loss passes to the customer. The customer is in default 
of acceptance if he does not accept the goods within two weeks after notification of 
readiness for dispatch.

7.3	 If the customer is in default of acceptance, we are entitled to claim compensation 
for expenses/damages incurred; upon default of acceptance, the risk of accidental 
deterioration and accidental loss passes to the customer.

7.4	 Subject of proof of a different amount of damage, we are entitled to claim 10% of the 
net invoice amount as damages. For storage costs of goods not accepted on time, 
the customer will be charged 0.5% of the net invoice amount per month as damages 
from the first month after notification of readiness for dispatch.

7.5	 Goods/services must be accepted by the customer, even if they have minor defects, 
without prejudice to the rights under Section 9 of these conditions.

8.	 Retention of Title

8.1	 The delivered items/goods remain our property (reserved goods) until all claims 
arising from the underlying legal relationship of the delivery have been fulfilled, 
regardless of the legal basis.

8.2	 In the event of processing, combination, or mixing of the reserved goods with other 
goods by the customer, we shall acquire co-ownership of the new item in proportion 
to the invoice value of the reserved goods to the value of the other goods used. If our 
ownership expires due to processing, combination, or mixing, the customer hereby 
transfers to us the ownership rights to the new stock or item to the extent of the 
value of the reserved goods and holds them in safe custody for us free of charge. 
The co-ownership rights thus created shall be deemed reserved goods within the 
meaning of Section 8.1.

8.3	 The customer is only entitled, in the ordinary course of business and as long as he 
is not in default, to further process, combine, mix, or resell the reserved goods. 
Any other disposition of the reserved goods is not permitted. Attachments or other 
interventions by third parties in the reserved goods must be reported to us imme-
diately. All intervention costs shall be borne by the customer, unless they can be 
recovered from the third party. If the customer grants his buyer a deferral of the 
purchase price, he must retain title to the reserved goods under the same conditi-
ons as we have retained title upon delivery of the reserved goods. Otherwise, the 
customer is not authorized to resell.

8.4	 The customer‘s claims from the resale of the reserved goods are hereby assigned 
to us. They serve as security to the same extent as the reserved goods. The custo-
mer is only entitled and authorized to resell if it is ensured that the claims arising 
therefrom are transferred to us.

8.5	 If the reserved goods are sold by the customer together with other goods not sup-
plied by us at a total price, the assignment of the claim from the sale shall be made 
in the amount of the invoice value of our respective reserved goods sold.

8.6	 The customer is authorized to collect the claims assigned to us until revoked by 
us. We are entitled to revoke if the customer does not meet his payment obligati-
ons from the business relationship with us on time. If the conditions for exercising 
the right of revocation are met, the customer must, at our request, immediately 
inform us of the assigned claims and their debtors, provide all information requi-
red for collection, hand over the relevant documents, and notify the debtor of the 
assignment. We are also entitled to notify the debtor of the assignment ourselves.

8.7	 If the value of the securities existing for us exceeds the secured claims by more than 
30% in total, we are obliged, at the customer‘s request, to release securities of our 
choice to that extent.

8.8	 If we assert retention of title, this shall only be deemed withdrawal from the con-
tract if we expressly declare this in writing. The customer‘s right to possess the 
reserved goods expires if he does not fulfill his obligations under the underlying 
legal relationship of the delivery.

9.	 Defects in Goods

9.1	 The customer‘s warranty claims for defects in goods are governed by the statutory 
provisions within the statutory periods, unless deviations arise from the following 
provisions.

9.2	 The applicability of Section 439 (2) and (3) BGB and Sections 445a and 445b BGB 
is excluded; this does not apply if a defect in our performance is the subject of a 
downstream warranty claim by a consumer in the supply chain. In any case, Section 
377 HGB applies.

9.3	 In the case of the purchase of new items, the customer‘s warranty claims for de-
fects expire one year after receipt of the items.

9.4	 In the case of the purchase of used items, the customer‘s warranty claims are ex-
cluded. Warranty claims are also excluded if they are causal since

a)  the goods have been improperly handled or overused, or

b)  the goods have previously been improperly repaired, maintained, or serviced in 
a workshop not directly recognized by us for support and the customer should 
have recognized this, or

c)  parts have been installed in the goods whose use has not been directly approved 
by us, or

d)  the goods have been modified in a manner not directly approved by us, or 

e)  the customer has not followed the instructions for handling, maintenance, and 
care of the goods (e.g., operating instructions).

9.5	 The limitation period of one year or the exclusion of warranty does not apply if the 
obligation to pay compensation is based on bodily injury or damage to health due to 
a defect attributable to us or on intentional or grossly negligent conduct by us or our 
vicarious agents. Notwithstanding this, we are liable under the Product Liability Act 
without deviations from the statutory provisions therein.

9.6	 The warranty lapses if the customer modifies the items without our consent, has 
them modified by third parties, or uses them improperly and this makes rectifica-
tion of defects impossible or unreasonably difficult. In any case, the customer shall 
bear the additional costs of rectifying defects caused by the modification.

9.7	 The customer is obliged to inspect the item/service for defects upon delivery and to 
notify us of any defects in writing without delay. The relevant provisions and legal 
consequences of the HGB apply accordingly.

9.8	 If a complaint about a defect proves to be unjustified, the customer shall reimburse 
us for all expenses incurred as a result.

10.	 Defects of Title

10.1	 If, in connection with the use of the items in the contractually agreed environment 
or, if such is not agreed, in accordance with the service description by the customer, 
third-party rights are infringed and corresponding claims are asserted by rights 
holders against the customer, the customer must notify us in writing without delay 
after receiving the third party‘s claim. At our discretion and at our own expense, we 
will either procure the right for the customer to use the items, modify the items so 
that they are free of infringement, or take back the items at the invoice price minus 
reasonable compensation for use. The latter applies only if we cannot achieve anot-
her remedy with reasonable effort or if this is unreasonable for us. We are released 
from these obligations if the customer does not act in agreement with us in defen-
ding such third-party claims.

10.2	 If a remedy under Section 10.1 is not possible or unreasonable for us, the custo-
mer is entitled to claim damages or reimbursement of expenses in accordance with 
Section 11.

10.3	 Regarding the use of the items, we will inform the customer without delay if claims 
are asserted against us for infringement of third-party rights.

10.4	 The customer‘s claims for defects of title expire one year from the start of the sta-
tutory limitation period.

11.	 Liability

11.1	 Our liability for damages and/or reimbursement of expenses, regardless of the 
legal basis, in particular for impossibility, delay, defective or incorrect delive-
ry, breach of contract, breach of duties during contract negotiations, and tort, is 
limited in accordance with this Section 11, insofar as fault is relevant in each case.

11.2	 We are not liable in cases of simple negligence, unless it concerns the breach of 
essential contractual obligations. Essential contractual obligations are those that 
grant the contracting parties the rights that the contract is intended to grant accor-
ding to its content and purpose, in particular obligations whose fulfillment makes 
the proper execution of the contract possible in the first place and on whose compli-
ance the contracting partner regularly relies on and may rely on.

11.3	 To the extent that we are liable for damages under Section 11.2, this liability is limi-
ted to damages that we foresaw as a possible consequence of a breach of contract 
at the time of conclusion of the contract or that we should have foreseen if we had 
exercised customary care. Indirect damages and consequential damages resulting 
from defects in the delivered items are only compensable if such damages are typi-
cally to be expected when the goods are used as intended.
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11.4	 In the event of liability for simple negligence, our liability for property damage and 
resulting further financial losses is limited to EUR 50,000 per damage event (corre-
sponding to the current coverage amount of our product liability insurance or liabi-
lity insurance), even if it concerns the breach of essential contractual obligations.

11.5	 The above exclusions and limitations of liability apply equally in favor of our corpo-
rate bodies, legal representatives, employees, and other vicarious agents.

11.6	 To the extent that we provide technical information or act in an advisory capacity 
and this information or advice is not part of the contractually agreed scope of per-
formance owed by us, this is done free of charge and to the exclusion of any liability.

11.7	 The limitations of Section 11 do not apply to our liability for intentional and grossly 
negligent conduct, for guaranteed characteristics, for injury to life, body, or health, 
or under the Product Liability Act.

11.8	 We are liable for loss of data in cases of slight negligence under the conditions and 
to the extent of Section 11.3 only if the customer has backed up his data in a suitable 
form so that it can be restored with reasonable effort.

12.	 Force Majeure

12.1	 We are not liable for events of force majeure that significantly impede our contrac-
tual performance, temporarily hinder the proper execution of the contract, or make 
it impossible. Force majeure includes all circumstances independent of the will and 
influence of the contracting parties, such as natural disasters, government actions, 
official decisions, blockades, war and other military conflicts, mobilization, civil 
unrest, terrorist attacks, strikes, lockouts and other labor unrest, confiscation, 
embargo, epidemics, pandemics, or other circumstances that are unforeseeable, 
serious, and not caused by the contracting parties and occur after the conclusion 
of this contract.

12.2	 If one of the contracting parties is prevented from fulfilling their contractual obli-
gations due to force majeure, this does not constitute a breach of contract, and the 
deadlines specified in the contract or arising from the contract shall be reasonably 
extended in accordance with the duration of the hindrance. The same applies if we 
are dependent on the prior performance of third parties and this is delayed due to 
force majeure.

12.3	 Each contracting party will do everything in its power that is necessary and rea-
sonable to mitigate the extent of the consequences caused by force majeure. The 
contracting party affected by force majeure will notify the other contracting party in 
writing without delay of the beginning and end of the hindrance.

12.4	 If an event of force majeure lasts longer than 45 days, either contracting party may 
terminate this agreement without any liability or costs if it is unreasonable for the 
respective contracting party to continue the contract. However, costs already in-
curred or services already rendered must be paid by the commissioning contrac-
ting party.

13.	 Data Protection

The contracting parties will comply with the statutory provisions on data protection, 
in particular the provisions of the General Data Protection Regulation (GDPR) and the 
Federal Data Protection Act (BDSG) and will oblige their employees accordingly. The 
responsible party or the respective transmitting party shall ensure that the lawfulness 
of the processing of personal data exists in accordance with data protection regulations. 
If necessary, the contracting parties will additionally agree on provisions for commis-
sioned data processing in accordance with Art. 28 GDPR. The customer, as the data 
controller, is responsible for checking data protection aspects for the use of the items.

14.	 Miscellaneous

14.1	 We are not willing to participate in a dispute resolution procedure (§§ 36, 37 VSBG).

14.2	 The substantive law of the Federal Republic of Germany applies; the application 
of the UN Convention on Contracts for the International Sale of Goods (CISG) is ex-
cluded.

14.3	 Unless otherwise stated in the order confirmation, our registered office in Euerdorf 
is the place of performance.

14.4	 If the customer is a merchant, a legal entity under public law, or a special fund 
under public law, Schweinfurt is the exclusive place of jurisdiction for all disputes 
arising directly or indirectly from the contractual relationship. The same applies if 
the customer is domiciled abroad. However, we are also entitled to sue the custo-
mer at his place of business.

14.5	 Should individual provisions of these Terms and Conditions of Sale and Delivery be 
or become wholly or partially void, invalid, or unenforceable, this shall not affect 
the validity or enforceability of the remaining provisions. In place of the void, invalid, 
or unenforceable provision, the valid, effective, and enforceable provision that co-
mes closest to the economic intent and purpose of the void, invalid, or unenforcea-
ble provision shall apply – to the extent permitted by law. This applies accordingly to 
unintended gaps in these Terms and Conditions of Sale and Delivery.

PART B �| �SPECIAL CONDITIONS FOR THE PURCHASE OF HARDWARE  
(PERMA GATEWAY PRODUCTS)

1.	 Subject Matter of the Contract

The subject matter of the contract is determined by these Special Conditions as well as 
by other agreements made. For the purposes of these Special Conditions, hardware is 
understood to mean the perma GATEWAY products. Installation of hardware is not part 
of these Special Conditions.

2.	 Defects in Goods

2.1	 If the hardware is affected by defects that more than insignificantly impair its con-
tractual use, the customer shall initially have the right, at our discretion, to sub-
sequent improvement or replacement (subsequent performance). If, after an initial 
request, the customer sets us a reasonable period for subsequent performance 
and we refuse subsequent performance or it fails, the customer retains the right to 
demand, at his option, rescission of the contract or reduction of the remuneration. 
In the case of insignificant deviations in performance that do not restrict functiona-
lity, the customer may only demand a reduction in remuneration.

2.2	 The liability for defects in goods lapses for services provided by us that the cus-
tomer modifies or otherwise interferes with, unless the customer proves in con-
nection with the defect notification that the intervention was not the cause of the 
defect. The liability for defects in goods also lapses if the customer does not notify 
us in writing of a defect immediately upon its discovery or if the services are not 
operated under the contractually agreed conditions in accordance with the product 
description and user manual.

2.3	 The warranty rights under this Section 2 are available to the customer for one year 
from delivery or acceptance of the respective service. This limitation does not apply 
to claims for damages based on breach of subsequent performance obligations for 
defects by us. Claims for damages based on refused subsequent performance may 
only be asserted within the statutory limitation period if the claim for subsequent 
performance was asserted by the customer within the shortened period for defect 
claims.

2.4	 If, after notification of a malfunction, we have provided services for a defect and no 
defect exists and the customer could have recognized this, the customer shall bear 
the costs incurred thereby. The rates applicable at the time of performance shall be 
used for the calculation of costs.

3.	 Defects of Title

The provisions of Part A, Section 10 apply accordingly to defects of title.

4.	 Miscellaneous

4.1	 The customer shall strictly observe the copyright notices affixed by the manufac-
turer to the maintenance items of the contractually agreed hardware and shall not 
remove such copyright notices.

4.2	 Otherwise, the general provisions of Part A of the Terms and Conditions of Sale and 
Delivery apply to the purchase of hardware under these Special Conditions.

PART C | SPECIAL CONDITIONS FOR SOFTWARE SOLUTIONS

Our Special Conditions for Software Solutions can be found in the Terms of Use for 
perma CONNECT. If any points are not addressed therein, the General Provisions of 
Part A of these Terms and Conditions of Sale and Delivery shall apply.

PART D | DATA ACCESS AND USE (DATA ACT)

1.	 General

1.1	 This part of our Terms and Conditions of Sale and Delivery applies to

a)  the following connected products (in this part „Product“): perma STAR VARIO 
BLUETOOTH, perma STAR VARIO LONG RANGE, perma ULTRA

b)  the following associated services (in this part „Associated Services“): 
perma CONNECT

1.2	 The customer declares that he is either the owner of the Product or is contractually 
entitled to use the Product and/or to use the associated service(s) under a rental, 
leasing, or similar contract.

1.3	 The customer undertakes to provide us, as the data holder, with all relevant do-
cumentation to substantiate these declarations upon properly justified request, if 
required.

1.4	 The data covered by this part (the „Data“) consists of all easily available product 
data or data relating to associated services within the meaning of the Data Act. The 
Data and the manner of provision can be found in the operating instructions for the 
respective Product or Associated Services.
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2.	 Use and Disclosure of Data by perma-tec

2.1	 We undertake to use the Data only for the purposes agreed with the customer. The 
customer hereby consents to the use of the Data for the following purposes:

•	 Fulfillment of an agreement with the customer or performance of activities 
related to such agreement (e.g., issuing invoices, creating and providing 
reports or analyses);

•	 Provision of support, warranty, guarantee, or similar services or for the 
assessment of claims of the customer, ourselves, or third parties (e.g., 
regarding malfunctions of the Product) in connection with the Product or 
the associated service;

•	 Monitoring and maintaining the functionality, security, and reliability of the 
Product or the associated service as well as ensuring quality control;

•	 Improvement of the functionality of all Products or Associated Services 
offered by us;

•	 Development of new Products or Services, including solutions in the field 
of artificial intelligence (AI), by us or by third parties acting on our behalf;

•	 Aggregation of this Data with other data or creation of derived data for any 
lawful purpose, including with the aim of selling or otherwise making such 
aggregated or derived data available to third parties, provided that such 
data does not enable identification of the specific data transmitted from the 
connected Product to us, nor enable third parties to derive such data from 
the dataset.

2.2	 We undertake not to use the Data to gain insights into the economic situation, 
assets, and production methods of the customer that could undermine the custo-
mer‘s economic position in the markets in which he operates.

2.3	 If the Data constitutes personal data within the meaning of the GDPR, the customer 
shall ensure that we are permitted to use the Data for the agreed purposes. We un-
dertake to comply with data protection regulations when processing personal data.

3.	 Data Access by the Customer

3.1	 If the Data is not made available on the Product or in the Associated Service, the Data  
will be made available to the customer upon request or upon a corresponding  
application. The application can be made via the following email address:  
info@perma-tec.com

3.2	 If the customer requests access to Data, that is personal data, he must ensure 
that such access is permitted under data protection law. By requesting access, he 
guarantees that access is permitted to him under data protection law. The authori-
zation must be demonstrated to us upon request within 2 weeks. If the authorization 
is not demonstrated upon request, we may refuse access to Data that is personal 
data.

3.3	 We undertake not to store any information about the customer‘s access to the re-
quested Data beyond what is necessary for the following purposes, in particular:

•	 Proper execution of the customer‘s access request and this contract;

•	 Security and maintenance of the data infrastructure; and

•	 Compliance with our legal obligations to retain such information.

3.4	 The customer is entitled to disclose the Data to third parties at his own discretion, 
provided that such third parties are not our competitors. If Data is to be disclosed 
to our competitors, the customer is obliged to contact us and request disclosure by 
us to the competitor. Data may not be disclosed under any circumstances to gate-
keepers within the meaning of Article 3 of Regulation (EU) 2022/1925. Third parties 
must generally be obliged not to disclose this Data to further third parties.

3.5	 The customer undertakes not to use the Data:

•	 to gain insights into our economic situation, assets, and production methods;

•	 to develop a product or associated service that competes with our Products 
and Associated Services, or to disclose the Data to third parties with this 
intention;

•	 for purposes that violate EU law or applicable national law.

These obligations must also be imposed on third parties when Data is disclosed to them.

3.6	 The customer may not use coercive measures to gain access to the Data or exploit 
gaps in the technical infrastructure established to protect the Data for this purpose.

4.	 Trade Secrets

We may make the provision of Data that is protected as trade secrets within the mea-
ning of Directive (EU) 2016/943 subject to compliance with certain protective measures. 
The customer must provide annual proof of compliance with the protective measures.  
If the customer does not take the protective measures, we may refuse to disclose Data 
classified as trade secrets.

5.	 Contractual Penalty for Breaches of this Part

5.1	 If the customer breaches any of the obligations agreed in Sections 3.4 – 3.6 or Sec-
tion 4 of this Part, he is obliged to pay a contractual penalty. The assertion of the 
contractual penalty is independent of any actual damage incurred.

5.2	 The contractual penalty becomes due as soon as the breach is committed. The cus-
tomer has the right to prove that the breach did not occur or occurred to a lesser 
extent.

5.3	 The amount of the contractual penalty is determined according to the principles of 
appropriateness and proportionality. In particular, the following criteria are con-
sidered:

a)  nature, duration, and severity of the breach, 

b)  amount of any damage incurred,

c)  economic circumstances of the customer, and 

d)  degree of fault (negligence or intent). 

The amount of the contractual penalty is determined by perma-tec at its reasonable 
discretion in accordance with Section 315 BGB. The customer has the right to request 
judicial review of the appropriateness of the contractual penalty set.

5.4	 Payment of the contractual penalty does not affect our right to claim damages in 
excess thereof. In this case, the contractual penalty paid will be credited against 
the claim for damages.

PART E | SWITCHING TO ANOTHER SERVICE PROVIDER

1.	 General

1.1	 The customer has the right at any time to request the transfer of exportable data to 
another provider of data processing services or to his own servers.

1.2	 „Exportable Data“ in the context of a switch means all input and output data of the 
customer that is generated directly or indirectly using our cloud services by the 
customer. Excluded from this are assets or data belonging to us or third parties that 
are protected by intellectual property rights or constitute a trade secret. The ex-
portable data for a switch is listed in the data sheet for the respective cloud service.

2.	 Process

2.1	 The customer must give a switch notice with a period of two months („switch peri-
od“). With his switch notice, the customer declares whether the services obtained 
from us should also be terminated in accordance with the periods agreed therein. 
The switch notice must be sent by email to info@perma-tec.com. The customer may 
limit a switch notice to individual services obtained from us. In this case, the pro-
cedure applies only to those services for which the customer gives a switch notice.

2.2	 If execution of the switch is not technically feasible during the switch period, we 
will inform the customer within 14 working days of receipt of the switch notice. The 
parties will agree to extend the switch period by mutual consent.

2.3	 The customer shall inform us no later than two weeks before the end of the switch 
period whether he wishes to switch to another provider of data processing services 
or to his own infrastructure. In the case of a switch to another provider, the cus-
tomer shall provide the name and contact information of the new provider for the 
purpose of executing the switch.

2.4	 If the customer does not inform us by the end of the switch period of the measures 
he requires, no switch will be carried out, and we are not obliged to take further 
action. If the customer has also terminated the affected services with the switch 
notice, such termination remains effective. In this case, the termination of the ser-
vice and any possible deletion of the customer‘s data are governed by the general 
provisions.

A switch is carried out by the following steps:

•	 Extraction of the exportable data by download by the customer;

•	 Uploading of the available exportable data to another provider of data pro-
cessing services or to the customer‘s own infrastructure. The customer is 
solely responsible for uploading the data to the new provider of data proces-
sing services or to his own infrastructure. This also applies if the customer 
uses the services of a third party for uploading the data.

2.5	 The switch is completed upon completion of the upload of the data.

3.	 Rights and Obligations of perma-tec

3.1	 We are responsible for making exportable data available for download by the 
 customer.

3.2	 We are entitled to refuse to provide or disclose such exportable data that is protec-
ted by intellectual property rights or constitutes a trade secret or would impair the 
security and integrity of the customer‘s or our service.
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3.3	 We are obliged, after a switch notice and until completion of the switch,

•	 to provide reasonable assistance to the customer and customer-authorized 
third parties in executing the switch;

•	 to act with due care to maintain business continuity and continue to provide 
the contractual functions or services;

•	 to clearly inform about known risks to the uninterrupted provision of 
functions or services that are attributable to us;

4.	 Deletion

We will continue to make all exportable data available to the customer for retrieval for 
30 calendar days after the end of the switch period („retrieval period“).
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